ESSAY Immigration Remarks for the 10th Annual
Wiley A. Branton Symposium SHOBA SIVAPRASAD WADHIA* Good morning. Thank you to Richard Carlton and the Howard Law Journal for inviting me to speak today. Speaking at Howard carries special meaning for me for a few reasons. Like for many, my ideas about social justice and race came early and in part from the opinions of the late Thurgood Marshall, and so it is a privilege to feel his presence at Howard and to have Cecilia Marshall, wife of the late Thurgood Marshall in the audience. Also in 2008, I had the pleasure of teaching immigration law as an adjunct while working as a legislative lawyer in Washington D.C. For all of these reasons, it is an honor to be speaking at Howard School of Law.
This morning (despite the pressure that our panel comes right before lunch), I am going to provide a "101" on the role of prosecutorial discretion in immigration law, which is my primary area of research and fundamental to understanding how the immigration system operates. Prosecutorial discretion is a largely invisible tool that enables thousands, if not millions, of unauthorized noncitizens to reside in the United States without fear from deportation. It may be characterized as invisible because prosecutorial discretion decisions are largely connected to no action at all or as some call it, nonenforcement.
A favorable exercise of "prosecutorial discretion" refers to a decision by a Department of Homeland Security, or DHS, employee to abstain from enforcing the immigration laws against a person or group of persons. 1 A grant of immigration prosecutorial discretion does not amount to a formal legal status but rather functions as a tenuous one. 2 There are two or maybe three theories that lie beneath prosecutorial discretion in immigration law. One theory is economic. The agency has limited resources and deporting ten million people is not cost-effective (the agency has the resources to deport less than four percent or 400,000 of the total removable population). Therefore, the agency should target its resources toward its highest priorities such as those who present a risk to national security or a danger to the community. The second theory is humanitarian. There are scores of individualsyoung people pursuing higher education, spouses of U.S. military members, single mothers acting as primary breadwinners and caregivers, and migrant workers who left their families to build a life for themselves-who are contributing to the U.S. in meaningful ways and therefore, should be protected from deportation. 3 There is a possible third theory that I might characterize as more political in nature that occurs when the agency chooses to exercise executive power in the wake of congressional inaction or action.
So what exactly does it mean to exercise prosecutorial discretion and at what stage of the immigration enforcement process may it be exercised? While you might hear the term "prosecutorial discretion" and associate it only with one action, or one form, there are in fact more than twenty different kinds of prosecutorial discretion, some with more fancy names than others. One policy document issued from the immigration agency in June 2011 lists the following examples, or forms, of prosecutorial discretion:
• deciding to issue or cancel a notice of detainer; • deciding to issue, reissue, serve, file, or cancel a Notice to Appear ("NTA"); • focusing enforcement resources on particular administrative violations or conduct;
• deciding who to stop, question, or arrest for an administrative violation; • deciding who to detain or to release on bond, supervision, personal recognizance, or other condition; • seeking expedited removal or other forms of removal by means other than a form removal proceeding in immigration court; • settling or dismissing a proceeding; • granting deferred action, granting parole, or staying a final order of removal; • agreeing to voluntary departure, the withdrawal of an application for admission, or other action in lieu of obtaining a formal order of removal; • pursuing an appeal; • executing a removal order; and • responding to or joining in a motion to reopen removal proceedings and to consider joining in a motion to grant relief or a benefit. When this notice is filed with the immigration court, removal proceedings are triggered and the noncitizen is all at once placed into an adversarial forum at which the government has alleged him as deportable and the immigration judge will hear arguments surrounding the noncitizen's relief from removal, should any be raised. judge, travel by all parties, time in detention if the individual is detained and so on. Likewise, the noncitizen is protected from the shame of a court proceeding and happy receiving his justice in a quieter or subtler way. Another way DHS may exercise prosecutorial discretion is to release a noncitizen from detention.
8 Yet another way DHS may exercise discretion is to move to dismiss a case after removal proceedings have commenced or choose to not file an appeal with the administrative appellate court, the Board of Immigration Appeals, after the immigration judge sitting at the lower immigration court has determined that relief should be provided to the person. 9 Prosecutorial discretion enjoys a rich history. The practice of prosecutorial discretion has existed for as long as the immigration system has operated but was first revealed in the early 1970s through some case law and a lawsuit involving a well-known music icon named John Lennon. 10 In fact, one document, issued in 2000 by then INS Commissioner Doris Meissner, included pages of information about the theory of prosecutorial discretion and the types of equities that should be considered in deciding whether a favorable exercise of discretion is appropriate-some of these equities include: residence in the U.S., potential for an immigration benefit, and medical conditions affecting the individual or his family. 11 The Meissner Memo also offers a good illustration of how guidance might be influenced by congressional activity or inactivity. 12 The Meissner Memo was issued on the heels of the passage of two immigration laws by Congress in 1996, which together resulted in a statutory scheme that severely reduced the discretion once held by immigration judges and the federal courts in determining whether a person's equities or circumstances warranted a pardon or protection from deportation. The elimination of this discretion coupled with the creation of new grounds for deportation created a situation that made the agency look bad in media stories and public forums, at which the unintended consequences of the 12. See id. at 1; Wadhia, supra note 1, at 252-254. sweater and being labeled as an aggravated felony and barred from relief despite the presence of children born in the U.S. and enjoying lawful permanent residence or green card status for more than a decade).
13 And there you have the possible third theory of prosecutorial discretion.
After the 9/11 attacks, Congress was swift in their deliberation about reorganizing the immigration agency (I know, hard to believe in the wake of a sixteen day furlough and delay on immigration reform) and in 2002, passed a bill called the Homeland Security Act of 2002, which abolished the Immigration and Naturalization Service (INS) and transferred key immigration units to a new cabinet agency called the Department of Homeland Security, or DHS. DHS handles three core functions-services, border protection and interior enforcement.
14 These functions have names and acronyms-Immigration and Customs Enforcement (ICE), Customs and Border Protection (CBP), and U.S. Citizenship and Immigration Services (USCIS). So, you do the coordination math-these three units all play "share authority" to exercise prosecutorial discretion.
For the administrative law lovers in the room, appreciate that nearly every document issued by the INS and DHS on immigration prosecutorial discretion has been issued as a general policy statement and without notice and comment rulemaking under the Administrative Procedures Act (APA). In fact, when the courts tried to litigate whether or not the old Lennon rule (then known as an Operations Instruction) was a substantive benefit or merely an act of administrative convenience, the agency was quick to modify the rule to make clear that its prosecutorial discretion policy confers no right or benefit and, instead, acts solely as a convenience measure for the agency. 15 Notably, prosecutorial discretion has historically lacked transparency. This was first revealed in the John Lennon case when Leon Wildes had to sue the agency before obtaining the files of some 1800 deferred action cases but continued for many years thereafter. 16 I, too, went through a Freedom of Information Act (FOIA) adventure that began with a skeletal request in 2009 and evolved into a lawsuit with one agency (ICE), regular communication with the FOIA office in the second one (USCIS), and little to no movement from the third (CBP). 17 And for the budding criminal lawyers in the room, appreciate that immigration prosecutorial discretion bears some resemblance to criminal law, which historically has considered prosecutorial discretion since America's founding. Though the immigration law system is a civil one, it retains criminal law-like features such as interrogation, arrest, detention, the filing of charges, and in some cases a hearing before an immigration judge with the government serving as a "prosecutor" and the noncitizen serving as the "defendant." At each of these stages, DHS has the opportunity to exercise prosecutorial discretion. Like with the criminal system, the decision by DHS to bring and file charges against a person is a poignant stage in the enforcement process. 18 The resemblances between the two systems were illustrated by early memos by INS like a memo published by Sam Bernsen in 1976 and the later one published by Doris Meissner in 2000-both of these memos recognized that while immigration officers are not prosecutors in the "literal" sense, they function as prosecutors in a certain practical way. 19 The Meissner Memo went one step further by explicitly naming and referring to the United States Attorney's Manual and the federal "substantial federal interest standard" as a guidepost for the immigration agency. 20 Finally, both the civil and criminal systems center the theory of prosecutorial discretion on saving resources and public interest or humanitarian reasons. Certainly, both systems have a broad list of conduct that makes a person prosecutable or deportable, so the resource constraints are as much actual as they are theo-retical. There are some key differences between the civil and criminal law systems, some of which include the lack of a sentencing stage in immigration enforcement, the role of the victim in the criminal context and the lack of major due process protections in the immigration system like a court-appointed attorney, flexible rules about detention, and detention without charges or notice, and others. 21 Let me fast forward to the last few years and highlight the role prosecutorial discretion has played during the Obama Administration. Early on, the Administration made public announcements about comprehensive immigration reform and legislative solutions to the broken immigration system. 22 But the political landscape sharpened. The failure of Congress to pass the DREAM Act in 2010 was a setback for the Administration and thousands of young people who would have benefited from the bill. In addition to the failure of the DREAM Act, was the execution of deportation orders by the agency at record levels and public statements by the Administration about the importance of enforcement which one pundit called "enforcement on steroids." 23 Together, the demise of the DREAM Act, the inability of Congress to push immigration reform over the finish line, and a record number of deportations created a humanitarian crisis that activated the Executive branch to consider administrative solutions in the form of prosecutorial discretion. Beginning in late 2010, DHS published a collection of memoranda to outline its civil enforcement "priorities" and also identify the various factors that ICE employees and attorneys should consider in deciding whether prosecutorial discretion is appropriate. 24 The Administration received support if not pressure from members of Congress, immigration advocates, Dreamers and law professors to exercise its prosecutorial discretion. 25 Public interest over prosecutorial discretion peaked in June 2012 when President Barack Obama announced a policy termed DACA, or "Deferred Action for Childhood Arrivals." 26 DACA is a sort of deferred action which itself is a form of prosecutorial discretion in immigration law. DACA has enabled more than 500,000 young people to work and study in the United States with dignity and without the constant fear of arrest and possible deportation. 27 Critics have labeled the memoranda on prosecutorial discretion and the DACA program, in particular, as excessive and politically motivated. 28 Whether or not DACA was created for political reasons, the policy itself is nothing new and dates back to the John Lennon rule called the Operations Instruction. 29 There have been concerns from both immigration restrictionists and activists about the implementation of the Morton Memos and the limitations of the DACA program. Some of these concerns include the fact that parents of Dreamers remain vulnerable to deportation, young people with minor offenses that constitute a "significant misdemeanor" are ineligible for DACA protection, and scores of parents with U.S. citizen children continue to sit in immigration detention or scheduled for deportation. 30 This situation is not tolerable. Whether or not prosecutorial discretion can be a tool that delays deportation, each of these injustices is worthy of discussion.
CONCLUSION
Rather than offer possible solutions to each injustice of the immigration system in my final few minutes let me share a few that are specific to immigration prosecutorial discretion.
• DHS should increase transparency about the cases involving prosecutorial discretion;
31
• DHS should hold employees who abuse prosecutorial discretion accountable and create more incentives for attorneys to do the right thing; • DHS should issue fewer Notices to Appear against noncitizens who do not fit within the Administration's highest priorities
32
; and • The Administration should recognize "deferred action" in the law as a formal benefit by promulgating a regulation.
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Thank you. 
Parents of U.S. Citizens in Just over

